
 

 

IN THE CIRCUIT COURT OF THE SECOND JUDICIAL CIRCUIT 
IN AND FOR LEON COUNTY, FLORIDA 

 

UNITED STATES ASSOCIATION 
OF REPTILE KEEPERS, FLORIDA 
CHAPTER, CHRIS CANNAROZZI,    
CARLOS MICHAELSEN, MIKE  
VAN NOSTRAND, MICHAEL BARRERA, 
AMIR SOLEYMANI, and RIAN GITTMAN,  Case No. 2020 CA 001277 
 
 Plaintiffs, 
v. 

FLORIDA FISH AND WILDLIFE 
CONSERVATION COMMISSION and 
ERIC SUTTON, in his official capacity as 
Executive Director of the Florida Fish and 
Wildlife Commission, 
 
 Defendants. 
__________________________________/ 
 

PLAINTIFFS’ MOTION FOR PARTIAL SUMMARY JUDGMENT 
AND INCORPORATED MEMORANDUM OF LAW 

 
 Plaintiffs United States Association of Reptile Keepers, Florida Chapter (“USARK 

Florida”), Chris Cannarozzi, Carlos Michaelsen, Mike Van Nostrand, Michael Barrera, Amir 

Soleymani, and Rian Gittman (the “Individual Plaintiffs,” and together with USARK Florida, 

“Plaintiffs”) respectfully move for summary judgment under Florida Rule of Civil Procedure 

1.510(a) on Counts I, III, and IV of their complaint, in which they seek: (1) a declaratory judgment 

that section 379.372, Florida Statutes, as amended by 2020 Senate Bill 1414, is unconstitutional; 

(2) a declaratory judgment that Executive Order No. 20-19, issued by Defendant Eric Sutton, in 

his official capacity as the Executive Director of the Florida Fish and Wildlife Conservation 

Commission (“Commission”), did not comport with the Commission’s due process rule and thus 

constitutional due process; and (3) a judgment that the Executive Director’s issuance of Executive 
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Order No. 20-19 violated procedural due process. 

Introduction 

Article IV, section 9 of the Florida Constitution, states that the Commission “shall exercise 

the regulatory and executive powers of the state with respect to wild animal life.” This means that 

the Commission “has exclusive authority to enact rules and regulations governing wildlife,” City 

of Miramar v. Bain, 429 So. 2d 40, 42 (Fla. 4th DCA 1983), and “the legislature is constitutionally 

prohibited from adopting statutes in conflict with such rules,” see Wakulla Commercial 

Fishermen’s Ass’n v. Fla. Fish & Wildlife Conservation Comm’n, 951 So. 2d 8, 9 (Fla. 1st DCA 

2007).  

Despite this constitutional grant of authority to the Commission, however, the Florida 

Legislature in 2020 passed Senate Bill 1414 (“SB 1414”), which conflicts with the Commission’s 

regulation of certain non-native reptile species. Specifically, SB 1414 guts the Commission’s 

regulatory scheme authorizing Plaintiffs’ commercial use of certain reptile species. 

In an apparent effort to implement the Statute as amended, and notwithstanding the 

Commission’s exclusive regulatory authority in this area, the Executive Director of the 

Commission issued Executive Order No. 20-19 on June 30, 2020, without providing reasonable 

notice or opportunity to be heard prior to its July 1, 2020 effective date. Although the Commission 

is constitutionally authorized to regulate reptile species, it must exercise that authority in 

accordance with due process. The Executive Director did not do so in adopting the Executive 

Order. 
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Statement of Material Undisputed Facts 

The Parties 

1. Plaintiff USARK Florida is a non-profit trade organization which represents and 

promotes the reptile industry. (Affidavit of Mike Layman on behalf of USARK Florida (“USARK 

Aff.”) ¶ 3.)1 Its goals and objectives are to facilitate cooperation between government agencies, 

the scientific community, and the private sector in order to produce policy proposals that will 

effectively address wild animal life husbandry and conservation issues. (USARK Aff. ¶ 3.) More 

than 100 USARK Florida members keep, possess, import into the state, sell, barter, trade, and 

breed reptiles, including reticulated pythons, green iguanas, and tegu lizards, subject to proper 

licensure and permitting by the Commission. (USARK Aff. ¶ 4.) 

2. The Individual Plaintiffs are among those USARK Florida members authorized 

(prior to the change in law) to engage in commercial use of certain reptile species, including but 

not limited to reticulated pythons, green iguanas, and tegu lizards. (Soleymani Aff. ¶¶ 3-5; 

Michaelsen Aff. ¶¶ 3-4, 6; Cannarozzi Aff. ¶¶ 3-6; Barrera Aff. ¶¶ 3-5, 7; Van Nostrand Aff. ¶¶ 3-

5, 6; Gittman Aff. ¶¶ 3-8.) 

3. Defendant Commission is a governmental agency, created by the Florida 

Constitution, and charged with enforcing, among other things, section 379.372, Florida Statutes, 

and regulating wild animal life. See art. IV, § 9, Fla. Const.; §§ 20.331, 379.1025, 379.372(1)(a), 

Fla. Stat. 

4. Defendant Eric Sutton is sued in his official capacity as the Executive Director of 

                                                      
1 The affidavit of Mike Layman, on behalf of USARK Florida, and the Individual Plaintiffs’ 
affidavits are those included with the Notice of Filing Affidavits in Support of Motion for 
Temporary Injunction, filed on July 10, 2020 (Doc. No. 8). The affidavits of Anthony Caporale 
and Lila Unger referenced in this motion are attached to Plaintiffs’ Notice of Filing Additional 
Affidavits in Support of Motion for Partial Summary Judgment, filed on July 31, 2020. 
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the Commission. The Executive Director is an administrative, appointed position responsible for 

“supervis[ing], direct[ing], coordinat[ing] and administer[ing] all activities necessary to fulfill the 

commission’s constitutional and statutory responsibilities.” § 20.331(3)(a), Fla. Stat.; see also § 

379.103, Fla. Stat.  

The Commission’s Regulation of Conditional Species, Green Iguanas, and Tegu Lizards 

5. Pursuant to article IV, section 9 of the Florida Constitution, the Commission has 

adopted comprehensive regulations regarding the use of non-native wild animal life species. See 

Fla. R. Admin. Ch. 68-5 (attached as Exhibit 6 to Plaintiffs’ Request for Judicial Notice, Doc. No. 

11, filed on July 15, 2020).   

6. Per these regulations, a non-native wildlife species can be classified as a 

“Conditional Non-native Species” (“Conditional Species”). See Fla. Admin. Code R. 68-5.004. 

The Commission has designated Burmese pythons, reticulated pythons, red-eared sliders (a type 

of turtle), and green anacondas, among others, as Conditional Species. See id. R. 68-5.004(3), (4). 

Green iguanas and tegu lizards are not designated as Conditional Species, nor are they designated 

as Prohibited Species by the Commission. See Fla. Admin. Code Ch. 68-5. 

7. Under the Commission’s regulations “[n]o person shall import into the state, sell, 

possess, or transport any live specimens of [Conditional Species], except by 

Conditional/Prohibited/Nonnative species permit and as provided in subsections (1) through (6) 

below.” Fla. Admin. Code R. 68-5.005 (emphasis added). Such permits “shall be issued only to 

individuals engaged in research, or to commercial import or export businesses, public aquaria, 

public zoological parks, or public exhibits providing educational exhibits.” Id. R. 68-5.005(1). 

Conditional Species cannot be kept privately as pets and must qualify under one of the listed 

conditions. See id. R. 68-5.005. 
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8. Thus, under the Commission’s regulations, individuals holding Conditional Species 

permits may import, sell, possess, transport, and breed Conditional Species such as reticulated 

pythons, Burmese pythons, and green anacondas, so long as they meet the requirements outlined 

in Rule 68-5.005. Fla. Admin. Code R. 68-5.004, 68-5.005; (USARK Aff. ¶ 4). 

9. Many members of USARK Florida have maintained permits to operate under the 

Conditional Species program, in order to be able to breed and sell these species. (USARK Aff. ¶¶ 

4-5; Caporale Aff. ¶ 6; Cannarozzi Aff. ¶ 6; Van Nostrand Aff. ¶¶ 5-6.) 

10. While tegu lizards and green iguanas are not designated as Conditional Species or 

Prohibited Species, a person must possess a Class III wildlife license from the Commission to sell 

tegu lizards or green iguanas or use them for public exhibition. (USARK Aff. ¶¶ 10-11); see also 

Fla. Admin. Code R. 68A-6.004(3) (attached as Exhibit 8 to Plaintiffs’ Request for Judicial 

Notice). Several Individual Plaintiffs and many other USARK Florida members have Class III 

wildlife licenses in order to sell and breed tegu lizards and green iguanas. (USARK Aff. ¶ 9; 

Soleymani Aff. ¶ 5; Michaelsen Aff. ¶ 6; Barrera Aff. ¶ 7.)  

11. In reliance upon the Commission’s regulatory scheme, the Individual Plaintiffs and 

other USARK Florida members own many of these reptiles—some owning hundreds of these 

animals. (Soleymani Aff. ¶ 9; Michaelsen Aff. ¶ 4; Cannarozzi Aff. ¶ 5; Barrera Aff. ¶¶ 4, 12; 

Gittman Aff. ¶ 6, 14; Caporale Aff. ¶ 9; see also USARK Aff. ¶¶ 4-5, 9.) 

Section 379.372, Florida Statutes, as Amended by SB 1414 

12. On June 29, 2020, Governor Ron DeSantis approved SB 1414. Ch. 2020-123, Laws 

of Fla. (attached as Exhibit 1 to Plaintiffs’ Request for Judicial Notice). SB 1414 substantially 

amends section 379.372, Florida Statutes (the “Statute”). 

13. Prior to amendment, the Statute provided, in relevant part, that  
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[n]o person, party, firm, association, or corporation shall keep, possess, import into 
the state, sell, barter, trade, or breed the following species for personal use or for 
sale for personal use: 

1. Burmese or Indian python (Python molurus). 
2. Reticulated python (Python reticulatus). 
3. Northern African python (Python sebae). 
4. Southern African python (Python natalensis). 
5. Amethystine or scrub python (Morelia amethystinus). 
6. Green Anaconda (Eunectes murinus). 
7. Nile monitor (Varanus niloticus). 
8. Any other reptile designated as a conditional or prohibited species by the 
commission. 

 
§ 379.372(2)(a), Fla. Stat. (2019) (emphasis added) (attached as Exhibit 2 to Plaintiffs’ Request 

for Judicial Notice). 

14. SB 1414 revises the Statute as follows: 

A No person, party, firm, association, or corporation may not shall keep, possess, 
import into the state, sell, barter, trade, or breed the following species except for 
educational, research, or eradication or control purposes personal use or for sale for 
personal use: 

1. Burmese or Indian python (Python molurus). 
2. Reticulated python (Python reticulatus). 
3. Northern African python (Python sebae). 
4. Southern African python (Python natalensis). 
5. Amethystine or scrub python (Morelia amethystinus). 
6. Green anaconda (Eunectes murinus). 
7. Nile monitor (Varanus niloticus). 
8.    Green iguana (Iguana iguana). 
9.    Tegu lizard (any species of the genera Salvator or Tupinambis). 
10. Any other reptile designated as a conditional or prohibited species by the 
commission. 

 
Ch. 20-123, § 3, at 2, Laws of Fla. (to be codified at § 379.372(2)(a), Fla. Stat. (2020)). 

15. SB 1414 authorizes the Commission to “grandfather” or exempt from the changes 

a person, firm, or corporation holding a Class III wildlife license on January 1, 2020, with a 

documented inventory of green iguanas or tegu lizards. Specifically, SB 1414 states as follows: 

If a person, firm, or corporation holds a valid captive wildlife class III exhibition or 
sale license on January 1, 2020, and documented an inventory of green iguanas or 
tegu lizards on his or her or its 2019 application, the commission may grandfather 
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that person, firm, or corporation so as to allow them to continue to exhibit, sell, or 
breed green iguanas or tegu lizards commercially for as long as the license remains 
active. Such status is void upon any license transfer or lapse. The person, firm, or 
corporation may only sell such inventory of green iguanas or tegu lizards outside 
of this state and may not import the species into this state. The commission shall 
adopt rules that address all of the following: 

1. Reporting requirements. 
2. Biosecurity measures to prevent escape of these species. 
3. Any necessary grandfathering provisions for those persons presently in 
possession of either a green iguana or a tegu lizard who do not meet the 
grandfathering provisions of this paragraph. 

 
Ch. 20-123, § 3, at 2-3, Laws of Fla. (to be codified at § 379.372(2)(b), Fla. Stat. (2020)). 

16. Thus, under the Statute as amended, the Legislature has: (1) repealed the 

Commission’s Conditional Species program, prohibiting anyone from keeping, possessing, 

importing, selling, bartering, trading, or breeding Conditional Species for commercial use, 

including, for example, Burmese pythons, reticulated pythons, Nile monitors, and red-eared sliders 

(the latter being encompassed within the language “[a]ny other reptile designated as a conditional 

. . . species by the commission”); and (2) prohibited the keeping, possession, importation, sale, 

barter, trade, or breeding of green iguanas and tegu lizards for commercial use, subject to limited 

exception.  

17. Even for those licenseholders partially exempted with respect to the possession, 

sale, and breeding of green iguanas and tegu lizards, they may only sell their inventory out of state 

and they are barred from importing the species into the state. 

18. SB 1414 took effect on July 1, 2020. Ch. 2020-123, § 5, at 3, Laws of Fla. 

Executive Order No. 20-19 Issued on June 30, 2020 

19. On June 30, 2020, the Executive Director of the Commission issued Executive 

Order No. 20-19 (the “Executive Order”), establishing “special regulations” effective the next day, 

July 1, 2020, “in order to conform with Laws of Florida that amend[] Section 379.372, Florida 
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Statutes.”  Executive Order No. 20-19 at 1 (attached as Exhibit 5 to Plaintiffs’ Request for Judicial 

Notice). 

20. The Executive Order states that its “regulations” apply to reptiles matching the list 

set forth in SB 1414 with one notable exception. Compare Ch. 20-123, § 3, at 2, Laws of Fla., with 

Executive Order No. 20-19 ¶ 1. Specifically, the Executive Order states that its regulations apply 

to “[r]eptiles designated as Conditional or Prohibited by the Commission in Rules 68-5.004 and 

68-5.006, F.A.C., except red-eared sliders, which are regulated as identified below.” Executive 

Order No. 20-19 ¶ 1(j) (emphasis added). 

21. The Executive Order provides, like the amended Statute, that “[a] person, party, 

firm, association, or corporation may not keep, possess, import into the state, sell, barter, trade, or 

breed the [listed] species except for educational, research, or eradication or control purposes.” Id. 

¶ 2.  

22. The Executive Order goes on to state that  

[l]icense holders who had valid licenses on June 30, 2020 that allow for commercial 
use of species listed in 1) a-i above [including Burmese pythons, reticulated 
pythons, green anacondas, green iguanas, and tegu lizards] will have until 90 days 
after new rules are established to liquidate current inventories of those species or 
place them with facilities that will continue to qualify under a valid license or 
permit for educational or research purposes unless they obtain a permit pursuant to 
paragraph 2 [authorizing Prohibited Species permitting for educational, research, 
or eradication or control purposes] or 6 [authorizing permitting for certain existing 
permitholders with respect to green iguanas and tegu lizards]. Breeding the above 
listed species for commercial sale as defined in 379.372, F.S., after June 30, 2020 
is prohibited. Commercial sale after that time is prohibited. 
 

Id. ¶ 4 (emphasis added). 

23. Red-eared sliders—despite their inclusion on the Conditional Species list by the 

Commission—are specifically exempted from the effects of the Executive Order. Id. ¶ 5. 

24. With respect to commercial use of green iguanas and tegu lizards, the Executive 
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Order states that those holding a “valid captive wildlife class III exhibition or sale license on 

January 1, 2020, with a documented inventory of green iguanas or tegu lizards on their 2019 

application, may obtain a limited exception commercial use . . . [p]ermit to allow them to continue 

to exhibit, sell, or breed green iguanas or tegu lizards commercially for as long as” the permit 

remains active. Id. ¶ 6. Again, like the amended Statute, the Executive Order states that “[t]he 

limited exception permitholder may only sell such inventory of green iguanas and tegu lizards 

outside of this state and may not import the species into Florida.” Id. 

25. The Executive Order took “effect on July 1, 2020 and shall remain in effect until 

rescinded or superseded by subsequent order or rule.” Id. ¶ 9. “[A]ll other provisions of Chapter 

68-5 and 68A-6, F.A.C., shall remain in full force and effect.”  Id. ¶ 8. 

26. The Executive Order does not state that an affected party may challenge the action 

taken by the Commission. See Executive Order No. 20-19. 

27. The Commission did not publish notice of any proposed rulemaking or proposed 

rule changes in the Florida Administrative Register related to the Statute or Chapter 68-5, Florida 

Administrative Code. (Unger Aff. ¶ 6.) The only Notice of Development of Rulemaking related to 

Chapter 68-5 is one that was posted on July 7, 2020, after the Executive Order went into effect. 

(Unger Aff. ¶ 7.) 

28. For USARK Florida members like Chris Cannarozzi and Anthony Caporale, the 

amended Statute and Executive Order mean the end of their businesses, as the possession and 

commercial use of most Conditional Species, including reticulated pythons and Burmese pythons, 

are barred under both the amended Statute and Executive Order. (Cannarozzi Aff. ¶¶ 7, 11; 

Caporale Aff. ¶¶ 10, 17.) They will also be forced to part with animals in which they have invested 

not only significant amounts of money but also time and effort. (Cannarozzi Aff. ¶¶ 5, 8, 11; 
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Caporale Aff. ¶ 9.) Many USARK Florida members also do not qualify for “grandfathering” with 

respect to the commercial use of green iguanas and tegu lizards, and consequently their businesses 

will be detrimentally affected. (USARK Aff. ¶¶ 14, 17; Gittman Aff. ¶¶ 10-11.) And, even if 

“grandfathered” in certain respects in the commercial use of green iguanas and tegu lizards, the 

amended Statute and Executive Order’s prohibition on the in-state sale and in-state import of green 

iguanas and tegu lizards will seriously undercut their ability to continue their reptile businesses. 

(Soleymani Aff. ¶¶ 7-8; Michaelsen Aff. ¶¶ 8-9; Barrera Aff. ¶¶ 10-11; Van Nostrand Aff. ¶ 8; 

Gittman Aff. ¶¶ 11-13.) 

Legal Standards 

Summary judgment is proper “if the pleadings and summary judgment evidence on file 

show that there is no genuine issue as to any material fact and that the moving party is entitled to 

judgment as a matter of law.” Fla. R. Civ. P. 1.510(c). Summary judgment is appropriate where, 

as here, “the facts are so crystallized that nothing remains but questions of law.” Moore v. Morris, 

475 So. 2d 666, 668 (Fla. 1985). Thus, when the basic facts of a cause of action are clear and 

undisputed and only questions of law need to be determined, the Court may properly enter a 

summary judgment on that cause of action. Duprey v. U.S. Auto. Ass’n, 254 So. 2d 57, 58 (Fla. 1st 

DCA 1971) (citing, inter alia, Richmond v. Fla. Power & Light Co., 58 So. 2d 687 (Fla. 1952)). 

Once the party moving for summary judgment meets its initial burden of demonstrating 

entitlement to the relief requested, the opposing party must come forward with counterevidence 

sufficient to raise a genuine issue of material fact; “[i]t is not enough for the opposing party merely 

to assert than an issue does exist.” Landers v. Milton, 370 So. 2d 368, 370 (Fla. 1979). A “genuine 

issue” as to a material fact means a real issue that can be reasonably inferred from the case as a 

whole, not merely a colorable one. Harrison v. Consumers Mortg. Co., 154 So. 2d 194, 195 (Fla. 
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1st DCA 1963). 

Argument 

A. Plaintiffs Are Entitled to a Declaration that the Amended Statute Is Unconstitutional 
under Article IV, Section 9 of the Florida Constitution 

 
 Plaintiffs seek a declaration as to the constitutionality of the Statute as amended by the 

Legislature through SB 1414. Plaintiffs are in doubt as to whether the Commission may enforce 

the amended Statute which prohibits the Individual Plaintiffs and other members of USARK 

Florida from keeping, possessing, importing, selling, bartering, trading, and breeding certain 

reptile species for commercial use, with very narrow exceptions and notwithstanding the 

Commission’s regulations which otherwise authorize that conduct. The resolution of this question 

turns on the Court’s construction of article IV, section 9 of the Florida Constitution and the Statute 

as amended. Therefore, this claim is properly resolved at summary judgment. See Caribbean 

Conservation Corp. v. Fla. Fish & Wildlife Conservation Comm’n, 838 So. 2d 492, 500 (Fla. 2003) 

(the question whether a statute is constitutional under article IV, section 9 is a question of law). 

 The Declaratory Judgment Act provides that the Court may render a declaratory judgment 

on the existence or nonexistence of “any immunity, power, privilege, or right” or “of any fact upon 

which the existence or nonexistence of such immunity, power, privilege, or right does or may 

depend.” § 86.011, Fla. Stat. Moreover, any person “whose rights, status, or other equitable or 

legal relations are affected by a statute, or any regulation made under statutory authority . . . may 

have determined any question of construction or validity arising under such statute . . . and obtain 

a declaration of rights, status, or other equitable or legal relations thereunder.” § 86.021, Fla. Stat. 

A challenge to a statute on the basis that it usurps the Commission’s constitutional authority is 

properly brought under the Declaratory Judgment Act. See Caribbean Conservation Corp., 838 

So. 2d at 498-99.   
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 Here, the amended Statute effectively ends the rights of Individual Plaintiffs and other 

members of USARK Florida to commercially use and own certain reptile species. This creates an 

immediate question as to their right, status, power, and privilege under the Commission’s 

regulations and the amended Statute in light of the Florida Constitution’s clear grant of exclusive 

rulemaking authority to the Commission with respect to wild animal life. This is exactly the type 

of case that the Declaratory Judgment Act was designed to resolve. 

1. Article IV, Section 9 of the Florida Constitution Grants the Commission Exclusive 
Regulatory Authority over Wild Animal Life 

 
Under the Florida Constitution, the Commission “shall exercise the regulatory and 

executive powers of the state with respect to wild animal life.” Art. IV, § 9, Fla. Const. (emphasis 

added). Thus, the Commission “has exclusive authority to enact rules and regulations governing 

wildlife.” City of Miramar, 429 So. 2d at 42; see also Airboat Ass’n of Fla., Inc. v. Fla. Game & 

Fresh Water Comm’n, 498 So. 2d 629, 631 (Fla. 3d DCA 1986) (“[I]t has consistently been held 

that the Commission is vested with exclusive legislative authority to adopt reasonable rules to 

regulate game and fresh water fishing in this state, and that the legislature is constitutionally 

prohibited from adopting statutes in conflict with such rules.”).  

The Florida Supreme Court confirmed this interpretation in Caribbean Conservation 

Corporation. In that case, not-for-profit interest groups and individuals challenged the 

Legislature’s effort to require the Commission to comply with the Administrative Procedure Act 

(Chapter 120, Florida Statutes) when adopting rules related to marine life defined as endangered, 

threatened, or species of special concern. Caribbean Conservation Corp., 838 So. 2d at 494 & n.1, 

498-99. The Commission argued that the Legislature could so require the Commission, reasoning 

that the Florida Constitution did not bestow upon the Commission exclusive regulatory authority 

with respect to marine life. Id. at 499. 
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The Florida Supreme Court agreed with the Commission. It first looked to the plain 

language of article IV, section 9, which stated that  

[the Commission] shall exercise the regulatory and executive powers of the state 
with respect to wild animal life and fresh water aquatic life, and shall also exercise 
regulatory and executive powers of the state with respect to marine life, except that 
all license fees for taking . . . marine life . . . shall be prescribed by general law. 
 

Id. (quoting art. IV, § 9, Fla. Const.) (emphasis in original). The Court agreed that the constitutional 

provision plainly treated the Commission’s regulatory authority over wild animal life differently 

than it treated the Commission’s regulatory authority over marine life: 

The respondents point out that the use of the word “the” establishes a difference 
between the powers given to the [Commission] regarding “wild animal life and 
fresh water aquatic life” and the powers given regarding marine life. In respect to 
“wild animal life and fresh water aquatic life,” the [Commission] is given “the 
regulatory and executive powers of the state.” There is no “the” preceding “and 
shall also exercise regulatory and executive powers of the state with respect to 
marine life.” We agree with the respondents that this disparate language and the 
manner in which marine life is dealt with separately from “wild animal life and 
fresh water aquatic life” requires us to look further than simply at the plain language 
of article IV, section 9, to determine the intent of this section. 
 

Id. (internal citation omitted; emphasis in original). In looking past the constitutional language, the 

Florida Supreme Court examined other constitutional provisions and statutes as well as the manner 

in which the Commission had inherited its authority over marine life. This history made clear that 

the transfer of authority over marine life from the marine fisheries commission to the Commission 

was not total, reserving some authority for the Florida Department of Environmental Protection—

including authority over endangered and threatened marine species. Id. at 501-03. This meant that 

legislative enactments directing the Commission’s rulemaking regarding marine life were 

constitutional. Id. at 503-04. Such an interpretation also “correlate[d] with the constitutional 

language,” in that “what the [Commission] is to have with respect to marine life is some regulatory 

powers, not ‘the’ regulatory power of the state.” Id. at 502. This is in contrast to wild animal life 
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and fresh water aquatic life, which under article IV, section 9 of the Florida Constitution, the 

Commission “shall exercise the regulatory and executive powers of the state.” Art. IV, § 9, Fla. 

Const. 

 Thus, under the clear language of article IV, section 9, the Commission—and only the 

Commission—may enact rules and regulations governing wild animal life. See Airboat Ass’n of 

Fla., 498 So. 2d at 631; City of Miramar, 429 So. 2d at 42. Even if this Court were to venture past 

the clear constitutional language and into the history of the Commission’s authority with respect 

to regulating wild animal life, that history would confirm that the Commission, and only the 

Commission, has possessed this exclusive power since the 1968 revised Florida Constitution. See 

Art. IV, § 9, Fla. Const. (1968).2 

Indeed, the Commission likewise has represented previously in other litigation that the 

Commission “is vested with the exclusive legislative authority to adopt reasonable rules to regulate 

wild animal life in Florida,” referencing some of the very same authorities cited above.3 

Nevertheless, the Legislature passed SB 1414, the Governor signed it, and the Commission 

apparently feels duty-bound to follow it.   

                                                      
2 See also, e.g., Op. Att’y Gen. Fla. 80-04 (1980) (“Section 9, Art. IV, State Const., vests in the 
Game and Fresh Water Fish Commission the exclusive authority to exercise all of the state’s 
regulatory power over all wild animal life (except for penalties and license fees) . . . .” (emphasis 
added)); Fla. Const. Revision Comm’n Amend. 5 (1998) (“[C]reates Fish and Wildlife 
Conservation Commission, granting it the regulatory and executive powers of the Game and 
Fresh Water Fish Commission and the Marine Fisheries Commission . . . . ” (emphasis added)); 
Journal of the Senate, No. 30, Page 162 (May 5, 1998) (“Section 2 amends Article IV Section 9 to 
convert the Game and Fresh Water Fish Commission into the Fish and Wildlife Conservation 
Commission creating a constitutional agency with regulatory and executive authority for the 
protection of fish and wildlife. The section is drafted with Article IV Section 9 as the base 
document. The purpose is to make clear that no change in the authority or jurisdiction of the Game 
and Fresh Water Fish Commission is being contemplated.”). 
3 Defendant’s Response in Opposition at 7, Aldred v. Fla. Fish & Wildlife Conservation Comm’n, 
Doc. 17 at 9, No. 2019-CA-1537 (Fla. 2d Cir. Ct.) (filed Oct. 24, 2019). 
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2. The Amended Statute Conflicts with the Commission’s Rules 

Given the clear language of article IV, section 9, “the legislature is constitutionally 

prohibited from adopting statutes in conflict” with the Commission’s rules regarding wild animal 

life. Wakulla Commercial Fishermen’s Ass’n, 951 So. 2d at 9; City of Miramar, 429 So. 2d at 42 

(A “legislative enactment . . . in conflict with the regulations of the Commission must give way to 

the Constitutional mandate establishing the Commission.”); see also, e.g., Notami Hosp. of Fla., 

Inc. v. Bowen, 927 So. 2d 139, 142 (Fla. 1st DCA 2006) (“To the extent a statute conflicts with 

express or clearly implied mandates of the Constitution, the statute must fail.”), aff’d sub nom. Fla. 

Hosp. Waterman, Inc. v. Buster, 984 So. 2d 478 (Fla. 2008). But despite this prohibition, the 

Legislature enacted SB 1414, which conflicts with the Commission’s regulations. 

By regulation, the Commission has created the Conditional Species program, under which 

the Commission authorizes the import, sale, possession, breeding, and transport of Conditional 

Species, including by commercial import or export businesses, provided individuals and 

businesses obtain a permit from the Commission and abide by certain regulations. Fla. Admin. 

Code R. 68-5.005. The Commission has also authorized the possession and commercial sale of 

green iguanas and tegu lizards pursuant to an appropriate Class III wildlife license. See Fla. Admin. 

Code R. 68A-6.004; (USARK Aff. ¶¶ 10-11, attached to Notice of Filing Affidavits in Support of 

Motion for Temporary Injunction, filed July 10, 2020). Both rules were promulgated under the 

Commission’s constitutional authority in article IV, section 9. See Fla. Admin. Code R. 68-5.005 

(citing as rulemaking authority and law implemented “Art. IV, Sec. 9, Fla. Const.”); Fla. Admin. 

Code R. 68A-6.004 (similar). 

Through SB 1414, the Legislature has unconstitutionally regulated the use, possession, and 

sale of wild animal life, in contravention of article IV, section 9. Before SB 1414, the Statute did 
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not conflict with the Commission’s regulations: the Statute only barred the import, export, sale, 

and breeding for personal use or for sale for personal use of the listed species. § 379.372(2)(a), 

Fla. Stat. (2019). The Commission’s Conditional Species program—which designates reptiles 

subject to the Conditional Species program and authorizes permitholders to keep, possess, import, 

sell, barter, trade, and breed Conditional Species for commercial use subject to stringent 

regulation—was harmonious with the Statute.  

 As amended, however, the Statute conflicts with and effectively repeals the Commission’s 

Conditional Species program, as the Statute authorizes the possession, use, and sale of Conditional 

Species and the identified reptiles, including green iguanas and tegu lizards, only for “educational, 

research, or eradication or control purposes.” Ch. 2020-123, § 3, at 2, Laws of Fla. (to be codified 

at § 379.372(2)(a), Fla. Stat. (2020)).  

The amended Statute authorizes the Commission to “grandfather” or exempt from the 

changes a person, firm, or corporation holding a Class III wildlife license on January 1, 2020, with 

a documented inventory of green iguanas or tegu lizards. But this exemption is extremely limited: 

(1) no other reptiles are potentially subject to exemption, like the red-eared slider; (2) those exempt 

by this clause are permitted to “continue to exhibit, sell, or breed green iguanas or tegu lizards 

commercially” only so long as the current license remains active; and (3) those exempt “may only 

sell such inventory of green iguanas or tegu lizards outside of this state and may not import the 

species into this state.” Ch. 20-123, § 3, at 2-3, Laws of Fla. (to be codified at § 379.372(2)(b), 

Fla. Stat. (2020)). Although the legislation claims to allow the Commission to adopt rules 

addressing those “persons presently in possession of either a green iguana or a tegu lizard who do 

not meet the grandfathering provisions of this paragraph,” id., the fact remains that the Legislature 

has unconstitutionally regulated wild animal life, in contravention of article IV, section 9 of the 
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Florida Constitution.  

Because the amended Statute is plainly inconsistent with the Commission’s exclusive 

authority to exercise the state’s regulatory and executive powers with respect to wild animal life, 

this contrary legislative enactment “must give way to the Constitutional mandate” placing that 

exclusive authority with the Commission. City of Miramar, 429 So. 2d at 42 (emphasis added); 

see also Notami Hosp., 927 So. 2d at 142. 

3. No Exception Applies 

The Florida Constitution provides only limited exceptions to the Commission’s exclusive 

regulatory and executive powers with respect to wild animal life and fresh water aquatic life: (1) 

license fees for taking wild animal life and fresh water aquatic life “shall be prescribed by general 

law”; (2) “penalties for violating regulations of the [C]ommission shall be prescribed by general 

law”; (3) the Commission’s “exercise of executive powers in the area of planning, budgeting, 

personnel management, and purchasing shall be as provided by law”; and (4) “[t]he legislature 

may enact laws in aid of the commission, not inconsistent with this section.” Art. IV, § 9, Fla. 

Const.  

None of these exemptions apply. The amended Statute does not prescribe “license fees” or 

“penalties.” Cf., e.g., § 379.305, Fla. Stat. (prescribing penalty for knowingly releasing or who 

through gross negligence releasing certain reptiles). Nor does the amended Statute as amended 

implicate any matters of planning, budgeting, personnel, or purchasing. Cf., e.g., § 379.2201, Fla. 

Stat. (prescribing the budgetary use of license fees). Instead, the amended Statute prohibits certain 

conduct with respect to identified reptile species—in other words, it impermissibly regulates the 

actual possession and use of wildlife. See City of Miramar, 429 So. 2d at 42.  

Finally, the Legislature through SB 1414 did not act “in aid of” the Commission in a way 
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that is consistent with article IV, section 9. “Aid” means “help” or offering “tangible means of 

assistance.” “Aid,” Merriam-Webster Online Dictionary, 2020, https://www.merriam-

webster.com/dictionary/aid; see also, e.g., Fla. Standard Jury Instructions – Criminal, § 20.4 Fraud 

– Aiding or Abetting (“‘Aid or abet’ means help, assist, or facilitate.”). The Legislature did not 

“help” the Commission when it amended the Statute, as even legislation “in aid of” the 

Commission must not be “inconsistent with” article IV, section 9. See art. IV, § 9, Fla. Const. 

Article IV, section 9 places exclusive regulatory authority over wild animal life with the 

Commission. Yet the amended Statute directly contradicts the Commission’s own regulations 

regarding both Conditional Species and green iguanas and tegu lizards. See Wakulla Commercial 

Fishermen’s Ass’n, 951 So. 2d at 9. 

In short, it is clear that the Legislature has impermissibly, and unconstitutionally, usurped 

the powers of the Commission, and Plaintiffs are entitled to a declaration of the same. 

B. Plaintiffs Are Entitled to a Declaration that the Executive Order Is Unconstitutional 
and Did Not Comply with the Commission’s Due Process Procedures 

 
1. The Executive Order Rises and Falls with the Statute 

To begin with, to the extent that the Executive Director’s authority to issue the Executive 

Order was tied to the Statute, the Statute’s unconstitutionality is also fatal to the Executive Order. 

The Executive Director issued the Executive Order on June 30, 2020, to “establish[] special 

regulations to take effect July 1, 2020, in order to conform with Laws of Florida that amend[] 

Section 379.372, Florida Statutes.” Executive Order No. 20-19 at 1 (emphasis added). The only 

authority cited in the Executive Order in support of its issuance is article IV, section 9 of the Florida 

Constitution, and “68-1.009, F.A.C., Delegations of Authority, February 14, 2013, Paragraph 17.” 

Id. That delegation of authority from the Commission to the Executive Director states as follows: 

The Executive Director may grant, renew or deny any application for permit, 
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license or authorization as provided in Commission rule or appropriate statute. 
The Executive Director may suspend or revoke any license, permit or authorization 
as provided in Commission rule or appropriate statute.  

 
Fla. Admin. Code R. 68-1.009, Delegations of Authority by the Commission to the Executive 

Director, ¶ 17 (emphasis added).4 But no Commission rule or appropriate statute supports the 

issuance of an Executive Order creating “special regulations” as is done through the Executive 

Order—other than the Statute, which as described above is unconstitutional. Thus, to the extent 

the Court agrees that the Statute is unconstitutional, Plaintiffs are entitled to a declaration that the 

Executive Order is of no force and effect. 

 2. The Commission’s Due Process Rule 

Even assuming the Executive Order stands without the Statute, Plaintiffs are entitled to a 

declaration that the Executive Order was issued without following the Commission’s Due Process 

Rule. 

Although, as described above, the Commission maintains exclusive authority with respect 

to the regulation of wild animal life in Florida, the Commission must still afford due process in 

exercising that exclusive authority. The Executive Director, however, provided Plaintiffs and 

others like them with no due process in issuing the Executive Order. Because the Individual 

Plaintiffs and many members of USARK Florida are in doubt as to their right to continue to sell 

and breed the reptile species as a result of the Executive Order, Plaintiffs are entitled to a 

declaration regarding the Executive Order’s constitutional invalidity. See §§ 86.011, 86.021, Fla. 

Stat. 

 Both the U.S. and Florida Constitutions prohibit the deprivation of a person’s property 

                                                      
4 Available at https://www.flrules.org/gateway/reference.asp?No=Ref-03086. 
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without due process of law. U.S. Const. amend. XIV, § 1; Art. I, § 9, Fla. Const. To comport with 

these constitutional requirements, the Commission specifically enacted Florida Administrative 

Code Rule 68-1.008 (“the Due Process Rule”) to “ensure adequate process in the exercise of [the 

Commission’s] regulatory and executive functions,” including when the Commission exercises its 

constitutional regulatory and executive powers. Fla. Admin. Code R. 68-1.008(1), (2) (the 

Commission was required to adopt due process procedures by the Constitution Revision 

Commission in revisions to the Florida Constitution) (attached as Exhibit 7 to Plaintiffs’ Request 

for Judicial Notice); see also id. R. 68-1.008(5)(a); § 20.331(9)(a), Fla. Stat. The Commission 

recognizes through the Due Process Rule that “[p]rocedural due process, in an administrative 

setting, consists of requirements for notice, a meaningful opportunity to be heard and a fair, 

impartial decision-making authority.” Fla. Admin. Code R. 68-1.008(5)(b).  

 In the case of rulemaking, the Commission agreed that it would afford procedural due 

process by following “the A[dministrative Procedure Act, Chapter 120, Florida Statutes (‘APA’),] 

for all notices of FWC rule development and rulemaking . . . [and] in the use of rule development 

workshops[,]” and that it would “prepare statements of estimated regulatory cost and statements 

of lower cost regulatory alternative in accordance with the APA.” Fla. Admin. Code R. 68-

1.008(5)(b)3., 4. 

 Given when the Due Process Rule was adopted—January 2008—the Commission looks to 

the 2007 version of the APA in affording procedural due process in rulemaking.5 Section 120.54, 

                                                      
5 Under section 120.54(1)(i)1., Florida Statutes (2007), rules incorporating materials by 
reference—like the APA—only incorporate that material as it exists on the date the rule is adopted. 
Consequently, the 2007 APA applies with respect to the provisions of the APA incorporated by 
the Commission in the Due Process Rule adopted in January 2008, absent amendment of that rule. 
This is also consistent with the position taken by the Commission in other litigation regarding its 
rulemaking authority. The 2007 version of the APA is attached as Exhibit 4 to Plaintiffs’ Request 
for Judicial Notice. 
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Florida Statutes, is entitled “rulemaking,” and states that “[r]ulemaking is not a matter of agency 

discretion. Each agency statement defined as a rule by s. 120.52 shall be adopted by the rulemaking 

procedure provided by this section as soon as feasible and practicable.” § 120.54(1)(a), Fla. Stat. 

(2007). Under section 120.52(15), a “rule” refers to “[e]ach agency statement of general 

applicability that implements, interprets, or prescribes law or policy” and “includes the amendment 

or repeal of a rule.” § 120.52(15), Fla. Stat. (2007). Consequently, agency statements of “general 

applicability”—including those which amend or repeal existing rules—are rules that must be 

adopted through agency rulemaking. 

 Under the APA, “prior to the adoption, amendment, or repeal of any rule other than an 

emergency rule,” the agency must give notice of its intended action. § 120.54(3)(a)1., Fla. Stat. 

(2007) (emphasis added). That notice should sufficiently apprise interested parties of what the 

agency intends to do, and importantly, must offer the opportunity to an interested party to provide 

information regarding a statement of estimated regulatory costs or to provide a proposal for a lower 

cost regulatory alternative within a certain time period. Id. The notice must also meet certain other 

requirements, including being published in the Florida Administrative Register6 “not less than 28 

days prior to the intended action.” Id. § 120.54(3)(a)2. 

 The agency must also provide an opportunity to request a hearing before the rule’s 

adoption, with exception for circumstances inapplicable here: 

If the intended action concerns any rule other than one relating exclusively to 
procedure or practice, the agency shall, on the request of any affected person 
received within 21 days after the date of the publication of the notice of intended 
agency action, give affected persons an opportunity to present evidence and 
argument on all issues under consideration. 
 

                                                      
6 The 2007 APA references “Florida Administrative Weekly,” which has been since replaced by 
the Florida Administrative Register, which publishes on a daily basis. See Fla. Admin. Code R. 1-
1.011. 
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§ 120.54(3)(c), Fla. Stat. (2007). At the very least, the Commission is required to provide notice 

of any public meetings and hearings at least seven days prior to the event by publication in the 

Florida Administrative Register. § 120.525(1), Fla. Stat. (2007). If all of the statutory requirements 

are met, the rule is officially “adopted” upon filing with the Secretary of State, and the rule 

becomes effective 20 days after its filing. § 120.54(3)(e), Fla. Stat. (2007). 

 The Commission has delegated to the Executive Director certain authority with respect to 

rulemaking, although the Commission must first approve proposed rules. Specifically: 

The Executive Director may initiate rule development under the provisions of 
Chapter 120, Florida Statutes. Upon approval of the Commission, the Executive 
Director will advertise proposed rules in the Florida Administrative Weekly and 
shall file rules for adoption once approved. The Executive Director shall have 
authority to promulgate emergency rules pursuant to section 120.54(4), F.S., and 
conforming rules in response to adoption of federal standards pursuant to section 
120.54(6), F.S. 
 

Fla. Admin. Code R. 68-1.009, Delegations of Authority by the Commission to the Executive 

Director, ¶ 16. 

 Under the Due Process Rule, the Commission also agreed that its due process procedures 

“shall be accorded to any party as defined in Section 120.52, F.S., whose substantial interests will 

be affected by any action of the” Commission. Fla. Admin. Code R. 68-1.008(5)(b)6. A “party” is 

defined to mean, among other things, “any . . . person . . . whose substantial interests will be 

affected by proposed agency action.” § 120.52(12)(b), Fla. Stat. (2007). To the extent an action, 

order, or decision by the Commission affecting substantial interests is discretionary, including an 

“action to grant or deny permits or licenses or to suspend or revoke such permits or licenses,” such 

action is “subject to adjudication under Sections 120.57, 120.569 and 120.60, F.S.” Fla. Admin. 

Code R. 68-1.008(5)(c)3. 
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3. Issuance of the Executive Order Did Not Comply with the Due Process Rule 
 

 Plaintiffs are entitled to a declaration that the Executive Order violates procedural due 

process because it was issued without compliance with the Commission’s own Due Process Rule. 

Regardless of whether the Executive Order is treated as a “rule” or stands alone based upon the 

authority cited within it, the Executive Director’s issuance of the Executive Order failed to provide 

Plaintiffs with the constitutionally required due process.   

i.  The Executive Order Is an Unpromulgated Rule Issued without Due 
Process 

 
First, the Executive Order should be considered a rule subject to the above described 

procedures. It is a statement “of general applicability that implements, interprets, or prescribes law 

or policy”—specifically, the Statute as amended as well as the Commission’s own policy regarding 

the regulation of non-native species. See § 120.52(15), Fla. Stat. (2007) (defining “rule”). It also 

appears to “amend[] or repeal” the Commission’s rules with respect to these species. Id.; see also 

Executive Order No. 20-19 at 1 (entitled “Regulations of Reptiles in Chapter 68-5, F.A.C.,” calling 

the provisions “special regulations,” and describing variations from the Commission’s rules). 

Though an agency statement explaining or implementing a statute in some circumstances 

may not be a rule subject to rulemaking requirements, see, e.g., Grabba-Leaf, LLC v. Dep’t of Bus. 

& Prof’l Regulation, 257 So. 3d 1205, 1207 (Fla. 1st DCA 2018), none of those circumstances 

exempt the Executive Order from rulemaking.  

To begin with, because the amended Statute is unconstitutional under article IV, section 9 

of the Florida Constitution, the Commission cannot validly implement it. Moreover, the Executive 

Order does not merely interpret or reiterate the Statute as amended by SB 1414. For example, 

through the Executive Order the Executive Director purports to exempt red-eared sliders from the 

changes in law, Executive Order No. 20-19 ¶¶ 1(j), 5, although red-eared sliders are on the 
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Conditional Species list and are clearly subject to the changes in law imposed by SB 1414, see Fla. 

Admin. Code R. 68-5.004(3); Ch. 20-123, § 3, at 2, Laws of Fla. The Executive Order also goes 

further than the amended Statute in other ways. For example, under the amended Statute, the 

possession and use of the listed species for “educational, research, or eradication or control 

purposes” is authorized without caveat, Ch. 20-123, § 3, at 2, Laws of Fla., but the Executive Order 

states that such use may only be accomplished if the facility “meet[s] the requirements for the 

possession of Prohibited species as described in Rule 68-5.007, F.A.C.,” Executive Order No. 20-

19 ¶ 2—requirements which are quite rigorous and may be met by only public aquaria, zoos, and 

researchers, see Fla. Admin. Code R. 68-5.007(1), (2).  

Thus, the Executive Order qualifies as an unadopted rule that should have been 

promulgated in accordance with the Commission’s Due Process Rule. See Grabba-Leaf, 257 So. 

3d at 1210-11 (“Because [the statute the agency claimed to act in compliance with] does not clearly 

include whole leaf tobacco wraps, we conclude that the Department cannot by memorandum 

extend the statutory definition to cover them and disregard its rulemaking obligations.”); St. 

Francis Hosp., Inc. v. Dep’t of Health & Rehab. Servs., 553 So. 2d 1351, 1354 (Fla. 1st DCA 

1989) (agency policy that did not “simply reiterate a legislative mandate and is not readily apparent 

from a literal reading of the statutes involved” was subject to rulemaking requirements). 

Nor does the Executive Order fall within the APA provisions which authorize emergency 

rules. Under section 120.54(4)(a), Florida Statutes (2007), “[i]f an agency finds that an immediate 

danger to the public health, safety, or welfare requires emergency action, the agency may adopt 

any rule necessitated by the immediate danger.” Notably, the APA requires that the agency 

“publish[] in writing at the time of, or prior to, its action the specific facts and reasons for finding 

an immediate danger to the public health, safety, and welfare and its reasons for concluding that 
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the procedure used is fair under the circumstances.” Id. § 120.54(4)(a)3. And “[i]n any event, 

notice of emergency rules . . . shall be published in the first available issue of the Florida 

Administrative Weekly . . . .” Id. 

The Executive Director did not follow any emergency rule procedures and cannot claim 

that the Executive Order is a properly-issued emergency rule. Nowhere in the Executive Order 

does the Executive Director point to an “immediate” danger to public health or safety. At best, the 

Executive Director says in the order that “[t]hese regulations are necessary due to ecological, 

economic and human health and safety concerns related to potential impacts of nonnative reptiles 

in Florida.” Executive Order No. 20-19 at 1. But that language claims no immediate danger. 

Further, neither the Executive Order nor any other writing issued by the Commission or Executive 

Director purports to state specific reasons for the order’s issuance or to explain how the procedure 

used in issuing the order was fair. Finally, nothing was posted in the Florida Administrative 

Register concerning the Executive Order or the subjects of that order prior to its becoming 

effective. (Unger Aff. ¶¶ 6-7.) 

ii.  Even if the Executive Order Is Not an Unpromulgated Rule, the 
Executive Director Failed to Afford Due Process in Issuing the 
Executive Order 

 
Even assuming the Executive Order is not an unpromulgated rule, the Executive Order fails 

to cite any authority that would exempt the Commission from following its Due Process Rule with 

respect to other agency decisions affecting parties’ substantial interests. The authority cited in the 

Executive Order includes “68-1.009, F.A.C., Delegations of Authority, February 14, 2013, 

Paragraph 17.” Executive Order No. 20-19 at 1. As noted above, that delegation of authority from 

the Commission to the Executive Director states as follows: 

The Executive Director may grant, renew or deny any application for permit, 
license or authorization as provided in Commission rule or appropriate statute. The 
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Executive Director may suspend or revoke any license, permit or authorization as 
provided in Commission rule or appropriate statute.  

 
Fla. Admin. Code R. 68-1.009, Delegations of Authority by the Commission to the Executive 

Director, ¶ 17.  

 This delegation of authority must be read in conjunction with the Due Process Rule. It is 

clear that when the Executive Director exercises any authority delegated by the Commission to 

grant, deny, or revoke licenses and permits, he must still provide substantially affected parties an 

opportunity to challenge that permitting or licensing decision under the APA. Fla. Admin. Code 

R. 68-1.008(c)3.  

But the Executive Director did not offer such an opportunity here, instead issuing the 

Executive Order on June 30 with an effective date of the following day, unilaterally eliminating 

any opportunity for impacted parties to seek a different decision or exemption. See Capeletti Bros., 

Inc. v. State, Dep’t of Transp., 362 So. 2d 346, 348 (Fla. 1st DCA 1978) (agencies “must grant 

affected parties a clear point of entry” into administrative proceedings). Indeed, the Executive 

Order on its face does not comply with section 120.569(1), Florida Statutes (2007), which requires 

that a party whose substantial interests are affected by an agency action be notified of the 

opportunity for an administrative hearing or and what procedure applies to obtain the hearing. See 

also, e.g., Fla. Admin. Code R. 28-106.11 (2007) (agency decision impacting a person’s substantial 

interests “shall contain the information required by Section 120.569(1), F.S.”). 

In sum, there is no dispute regarding the material facts, which establish that the Executive 

Order was a rule within the meaning of the 2007 APA. The Executive Director was required to, 

and did not, adhere to the rulemaking provisions of the APA in adopting the Executive Order. The 

undisputed facts show that the Executive Director did not publish anything in the Florida 

Administrative Register prior to issuing and making effective the Executive Order. Whether 
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construed as an unpromulgated rule or more generally as agency action affecting interested parties’ 

substantial interests, the undisputed facts show that the Commission did not offer affected parties 

a point of entry to challenge the Executive Order.  

Indeed, the APA generally aims to “give affected parties an opportunity to change the 

agency’s mind,” and administrative proceedings under the APA are “intended to formulate final 

agency action, not review action already taken.” Edgar v. Sch. Bd. of Calhoun Cty., 549 So. 2d 

726, (Fla. 1st DCA 1989). Through the Executive Order, however, the Commission has already 

made up its mind and did not offer interested parties an opportunity to challenge any “proposed” 

action with respect to the affected reptile species. The Commission instead announced—with one 

day’s notice and no opportunity to provide input, comment, or object—that the impacted 

licenseholders and permitholders could no longer, among other things, breed or sell their reptile 

species and should plan on liquidating their inventories. The complete deprivation of Plaintiffs’ 

rights does not accord with the Commission’s Due Process Rule or offer any semblance of due 

process, and Plaintiffs are entitled to a declaration to that effect. 

C. Plaintiffs Are Entitled to Judgment on Their Claim that the Executive Order Violated 
Procedural Due Process 
 

 Finally, Plaintiffs are entitled to judgment as a matter of law on their claim that the 

Executive Order violated procedural due process. As is true for Plaintiffs’ other claims discussed 

in this motion, no disputed issues of material fact exist on this claim. 

To establish a claim for violation of procedural due process under 42 U.S.C. § 1983, 

Plaintiffs must show “(1) a deprivation of a constitutionally-protected liberty or property interest; 

(2) state action; and (3) constitutionally-inadequate process.” Chakra 5, Inc. v. City of Miami 

Beach, 254 So. 3d 1056, 1070 (Fla. 3d DCA 2018) (internal quotation marks omitted); Bradsheer 

v. Fla. Dep’t of Highway Safety & Motor Vehicles, 20 So. 3d 915, 918 (Fla. 1st DCA 2009). 
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The undisputed facts show that Plaintiffs have satisfied the first element of establishing 

that constitutionally-protected property or liberty interests are at stake. To determine whether a 

property right exists, the Court must look to state law as state law defines what rights rise to a 

constitutionally-protected property or liberty interest. Crocker v. Pleasant, 778 So. 2d 978, 983-

84 (Fla. 2001). Under Florida law, individuals’ animals are personal property, and personal 

property is a constitutionally-protected property interest. State v. Milewski, 194 So. 3d 376, (Fla. 

3d DCA 2016) (animals are personal property under Florida law); see also State v. Lindquist, 698 

So. 2d 299, 303 (Fla. 2d DCA 1997) (personal property is constitutionally-protected property 

interest). Thus, the Individual Plaintiffs and other affected members of USARK Florida have 

constitutionally-protected interests in their reptiles. (See, e.g., Soleymani Aff. ¶ 9; Cannarozzi Aff. 

¶ 5; Barrera Aff. ¶ 12; Gittman Aff. ¶ 14; Caporale Aff. ¶ 9.) The permitting and licensing upon 

which the Individual Plaintiffs and many other members of USARK Florida have operated and 

built their businesses in reliance upon also constitutes constitutionally-protected property or liberty 

interests under Florida law. Bradsheer, 20 So. 3d at 919 (where license revocation may affect 

drivers’ livelihoods, such “licenses warrant due process protections”); see also State ex rel. Hosack 

v. Yocum, 186 So. 448, 451 (Fla. 1939) (acknowledging the “fundamental right to earn a livelihood 

in pursuing some lawful occupation is protected by the Constitution”); K.M.T. v. Dep’t of Health 

& Rehab. Servs., 608 So. 2d 865, 869 (Fla. 1st DCA 1992) (collecting cases and stating that interest 

in pursuing a particular career is protected by due process). 

The Individual Plaintiffs and many other members of USARK Florida have been deprived 

of those constitutionally-protected interests through the Executive Order. The Executive Order 

requires them to cease or dramatically change their businesses as the order forbids commercial 

sale and breeding of the affected reptile species. (Soleymani Aff. ¶¶ 7-10; Michaelsen Aff. ¶¶ 8-9; 



 

 29 

 

Cannarozzi Aff. ¶¶ 6-8; Barrera Aff. ¶¶ 9-14; Van Nostrand Aff. ¶¶ 5-8, 10; Gittman Aff. ¶¶ 6, 10-

14.) The Executive Order also indicates that the Individual Plaintiffs and many other members of 

USARK Florida should expect to forfeit their reptiles: i.e., individuals possessing permits or 

licenses 

that allow for commercial use of species listed [in the Executive Order] will have 
until 90 days after new rules are established to liquidate current inventories of 
these species or place them with facilities that will continue to qualify under a 
valid license or permit for educational or research purposes unless they obtain a 
permit pursuant to paragraph 2 [for a Prohibited Species permit—which, as 
described above, would be difficult to obtain by any facility other than a zoo, public 
aquarium, or research facility] or 6 [which is only applicable to certain 
permitholders with respect to green iguanas and tegus]. 
 

Executive Order No. 20-19 ¶ 4 (emphasis added). 

The referenced exemptions from forced liquidation or forfeiture are limited. For someone 

like USARK Florida member Anthony Caporale, this provision offers little comfort as it will be 

impossible for him to comply—he does not operate a facility which qualifies for a Prohibited 

Species permit and his business is reticulated pythons and Burmese pythons, not green iguanas or 

tegu lizards. (Caporale Aff. ¶¶ 4, 12-14.) Thus, under the Executive Order Mr. Caporale is 

prohibited from continuing to sell or breed reticulated pythons and Burmese pythons as of July 1, 

2020, and is anticipating that unless the law changes, he will be forced to part with his reptiles in 

addition to losing the revenues he anticipated from breeding and selling these pythons. (Caporale 

Aff. ¶¶ 10, 17.) 

Next, there can be little dispute that the Executive Order constitutes state action, satisfying 

the second element of Plaintiffs’ procedural due process claim. The Executive Order was issued 

by the Commission through its Executive Director and bears the Commission’s seal. Executive 

Order No. 20-19. 

Third, there is no genuine issue of disputed material fact that the process followed by the 
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Commission through its Executive Director in issuing the Executive Order was constitutionally 

inadequate. Through the Due Process Rule, the Commission has announced what constitutes a 

constitutionally adequate process: following the APA provisions governing notices of rulemaking, 

which require notice and an opportunity to be heard prior to rule adoption or repeal, as well as the 

APA provisions regarding decisions affecting substantial interests, which also require specific 

notice and an opportunity for hearing. Fla. Admin. Code R. 68-1.008(5)(b)1., 3., 6. & (c)3. 

Indeed, the very failure by the Commission to comply with its own Due Process Rule alone 

evinces the Commission’s failure to comport with due process. See Byle v. Pasco Cty. ex rel. Bd. 

of Cty. Comm’rs, 970 So. 2d 366, 367–68 (Fla. 2d DCA 2007) (holding that petitioner was not 

provided with procedural due process when trial court failed to follow its own rule requiring three-

judge panels to decide certain cases); see also, e.g., Parrot Heads, Inc. v. Dep’t of Bus. & Prof’l 

Regulation, 741 So. 2d 1231, 1233 (Fla. 5th DCA 1999) (“An administrative agency is bound by 

its own rules.”); Soto v. Bd. of Cty. Comm’rs, 716 So. 2d 863, 864 (Fla. 5th DCA 1998) (“Where 

a governmental agency provides that employee disputes shall be resolved through a grievance 

process, the agency is bound to fully comply with its own rules and policies.”); Marrero v. Dep’t 

of Prof’l Regulation, 622 So. 2d 1109, 1112 (Fla. 1st DCA 1993) (observing that board was “bound 

to comply with its own rules until they have been repealed or otherwise invalidated”). 

The undisputed material facts show that no post-deprivation process will suffice either. 

Procedural due process requires both fair notice and a real opportunity to be heard “at a meaningful 

time and in a meaningful manner.” Mathews v. Eldridge, 424 U.S. 319, 333 (1976) (internal 

quotation marks omitted); see also, e.g., Keys Citizens for Responsible Gov’t, Inc. v. Fla. Keys 

Aqueduct Auth., 795 So. 2d 940, 948 (Fla. 2001). In some circumstances, a post-deprivation 

hearing is sufficient, particularly “where there has been some initial predeprivation procedure.” 
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Massey v. Charlotte Cty., 842 So. 2d 142, 146 (Fla. 2d DCA 2003). Generally though, the state 

must attempt to provide a hearing before it deprives one of property: “In situations where the State 

feasibly can provide a predeprivation hearing before taking property, it generally must do so 

regardless of the adequacy of a postdeprivation tort remedy to compensate for the taking.” 

Zinermon v. Burch, 494 U.S. 113, 132 (1990). 

Here, the Commission and Executive Director provided no predeprivation opportunity to 

challenge the Executive Order, which was issued on June 30, 2020 and declares effective July 1, 

2020, that the Individual Plaintiffs and many other USARK Florida members are prohibited from 

breeding their reptiles and engaging in commercial sales. Where livelihoods are at stake, it is 

imperative that the state offer a predeprivation opportunity so that those affected may fight to retain 

those livelihoods. See, e.g., Barr v. Johnson, 777 F. App’x 298, 302-03 (11th Cir. 2019) (plaintiff 

successfully demonstrated an actionable procedural due process claim where defendants failed to 

provide any predeprivation notice before closing plaintiff’s business). The fact that the 

Commission suggests it will engage in further rulemaking offers no comfort, as the Executive 

Order makes clear that the Commission’s rulemaking will be predetermined and follow the Statute, 

warning impacted permitholders that they will be expected to liquidate or forfeit their inventories 

within 90 days of any further rules going into effect. Executive Order No. 20-19 ¶ 4. A post-

deprivation process cannot comport with due process when the Commission has already 

predetermined the outcome and is simply going through the motions after depriving Plaintiffs of 

their livelihoods. 

 Accordingly, Plaintiffs are entitled to judgment on Count IV, as the Commission through 

its Executive Director has violated procedural due process. 



 

 32 

 

Conclusion 

The result is clear: the Florida Constitution prohibits the Legislature from passing laws 

which regulate wild animal life. Yet that is what the Legislature did in passing SB 1414. And 

although the Commission is constitutionally charged with regulating wild animal life, it must 

afford due process in so regulating. Unfortunately, the Executive Director did not afford due 

process when issuing the Executive Order. Accordingly, Plaintiffs request summary judgment on 

Counts I, III, and IV of their complaint. 

Respectfully submitted on July 31, 2020. 

HOLLAND & KNIGHT LLP 
 
      /s/Tiffany A. Roddenberry  

Tiffany A. Roddenberry 
Florida Bar No. 92524     
Lawrence E. Sellers, Jr. 

      Florida Bar No. 300241 
315 South Calhoun Street, Suite 600 
Tallahassee, Florida 32301 
Telephone: (850) 224-7000 
Facsimile: (850) 224-8832  

      larry.sellers@hklaw.com 
      tiffany.roddenberry@hklaw.com 
 

Counsel for Plaintiffs   
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on July 31, 2020, a copy of this motion for summary judgment 

has been provided via electronic service to: 

Emily Norton 
General Counsel 
Rhonda Parnell 
Assistant General Counsel 
Fish and Wildlife Conservation Commission 
Farris Bryant Building 
620 S. Meridian St. 
Tallahassee, Florida 32399 
Emily.Norton@myfwc.com 
Rhonda.Parnell@MyFWC.com 
 
Counsel for Defendants 

 

/s/Tiffany A. Roddenberry 


